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Mr Bennett appears on behalf of the Appellant
MRS JUSTICE EADY:   
Introduction

1. With the leave of the single judge, the appellant appeals against a sentence of 43 months imposed for an offence of perverting the course of justice.  Pursuant to the grant of a representation order, Mr Bennett has appeared today for the appellant, as he did at the sentencing hearing below. We are grateful to him for the assistance he has provided. 
The facts
2. The underlying case concerned the late Mrs Shirley Froggett.  In 2018 she was aged 84 and living in the New Lodge Nursing Home.  In September 2018 she suffered a serious injury which ultimately led to her death.  That injury was initially caused by the failure of the management and certain staff at that care home to provide her with appropriate care, but the neglect went further as there was a delay in the necessary and obvious treatment that she needed and, in the aftermath of the incident, some of those involved, in particular in the neglect which led to her injuries, set about trying to disguise their involvement by creating an entirely false narrative in relation to what had happened.

3. Mrs Froggett had previously suffered a significant and debilitating stroke, leaving her with a loss of movement on the left side of her body.  She was wheelchair bound and lent to her left side; she required full-time care.  Alongside her physical deterioration Mrs Froggett’s mental wellbeing suffered and, while no formal assessment was undertaken, it seemed clear, from both observations made by family members and her medical records, that she was suffering from dementia.  In November 2016, after a time at two other care homes, Mrs Froggett moved to the New Lodge Nursing Home, of which the appellant, a registered nurse, was a manager.  


4. At New Lodge, Mrs Froggett was using a wheelchair on a regular basis and, while her family had expressed concerns as to the suitability of the chair provided, it was never changed.  Although the chair had a lap belt fitted, the belt had no fastenings and, on the numerous occasions that family members visited, they never saw it fastened. 

5. On 19 September 2018 Mrs Froggett suffered a fall from the wheelchair.  The fall itself was unobserved.  At 7 pm the appellant called Mrs Froggett’s daughter-in-law, Elaine Froggett, and notified her of the fall.  She stated that Mrs Froggett had shuffled from the edge of her chair and had been found sitting down, clutching a handbag, that she had suffered a small bruise to her head but was otherwise fine and there was no need for concern.  She also stated that Mrs Froggett had been unattended at the time and no one had seen the incident happen.  


6. The Froggett family visited the next day and saw Mrs Froggett’s obviously visible bruising.  We have seen the photographs and it is immediately apparent that Mrs Froggett had suffered serious bruising to her head, arm and leg.  Subsequent to her admission to hospital, it was diagnosed that Mrs Froggett had in fact sustained a fracture to her leg, albeit there was a further delay of three days post-admission before that injury was properly identified. 

7. Mrs Froggett remained in hospital for three weeks and underwent an operation and transfusions.  Following that, her condition deteriorated quite quickly and on 10 October 2018 the family were notified that she was being placed on an end-of-life care plan; Mrs Froggett subsequently died on 8 November 2018.  A post-mortem was undertaken on 21 November 2018, and the cause of death was identified as bronchopneumonia in consequence of a complication following a fractured left femur.  


8. Following Mrs Froggett’s fall, written accounts were made by the appellant, and two of the care staff at the home (co-defendants in the proceedings below) concerning the circumstances of the fall.  Those accounts were apparently made freely by each defendant in the knowledge that some form of investigation by the Care Quality Commission (CQC) and Coronial proceedings would follow.  

9. The two carers gave written accounts on 16 October 2018, six days after Mrs Froggett was placed on end-of-life care, when it would have been obvious that investigations would follow.  They falsely asserted that Mrs Froggett was restrained in her wheelchair by the seatbelt when left alone that day.  For her part, the appellant gave accounts on 19 September 2018 and 4 December 2018, that also recounted this false narrative.  The deception would have gone unnoticed were it not for the fact that the two carers were later overheard by a third-party staff member at the care home discussing the false accounts.  That staff member became a whistleblower and an investigation was launched, during the course of which the appellant, and the two carers made admissions and gave fresh accounts detailing the real situation, namely that the seatbelt had never been fastened, it was missing so it could never have been fastened, and that false accounts had been made to divert blame.  That was about six months later . 


10. In her first letter of 19 September 2018, the appellant had falsely said that, prior to her fall, Mrs Froggett had been in her wheelchair “with lap strip in situ” as stated by two members of the care staff.  The appellant’s further letter of 4 December 2018, which appeared to be written in response to questions raised by the Coroner, again stated that Mrs Frogett had been left in the wheelchair and “the lap strap was in situ”; she further stated that a mental capacity assessment undertaken by a registered nurse on 25 August 2017 had clearly stated that Mrs Frogett required bed side rails, bumpers whilst in bed and wheelchair strap when sat in a wheelchair, and that, an earlier risk assessment, on 8 June 2017, had similarly emphasised the need for the lap strap, with the appellant saying: “In order to ensure SF safety lap straps were always fastened by staff when SF used wheelchair to ensure her safety and well-being with her consent.”  In addition, the appellant answered, presumedly in response to a question as to how the belt on the wheelchair was secured, with the words “a clip.”  

11. The appellant had also provided a further response to the coroner as follows: “There was the potential that as if SF could unclip the belt since SF used to fiddle with her belt.  SF could comb her hair with her right hand, could hold a cup and drink from it, could hold cutlery and independently have food from plate as long as food is cut into small pieces and there is a plate guard.”  As the prosecution observed, that was an attempt to suggest that Mrs Froggett herself could be to blame for the incident and that she could have undone her lap belt; a suggestion that was blatantly disingenuous given that the appellant well knew that no clip was ever in place.  Yet further the appellant had told the Coroner: “It is noticed that the lap strap buckle was found missing at the time when I attended the scene and after careful assessment, she was hoisted back to another wheelchair due to the faulty strap” and “The wheelchair was out of use but was kept in her room awaiting input from maintenance person… This was handed over to staff that the chair is not to be used and a signage was affixed to the chair stating DO NOT USE.” Again, as the prosecution pointed out, those responses were misleading, suggesting that the strap and buckle in question were somehow damaged during the fall and designated out of service; this was plainly designed to hide the fact that there was never a belt clip present.  

12. By 1 April 2019, in response to the whistleblower and subsequent investigation, the appellant produced a further handwritten note in which she confessed that her earlier accounts were misleading and she detailed her interactions with the two carers, admitting that she had previously failed to provide clear and accurate information, and stating: “I confirm that I was aware and unfortunately made an error, which I deeply regret.  I was also worried and concerned for the two carers involved.  I advised them to say that they had put the seat belt on, as I feared both carers were terrified of the situation, that they had failed to put the seat belt on.  I know what I did was wrong but at the time nobody knew SF was going to deteriorate and suffer a fractured hip” 


Relevant procedural history
13. Subsequently, the CQC, the relevant regulator, brought proceedings in the Magistrates’ Court against New Lodge Nursing Care Limited and the appellant, as the home’s manager, for an offence of failing to provide safe care and treatment for a resident, resulting in her being exposed to a significant risk of avoidable harm.  Both the appellant and the company pleaded guilty to that offence in February 2022 and the appellant was sentenced to a fine of £800, a victim surcharge and costs.  
14. Given that the appellant had thus been prosecuted and convicted for her role in the neglect of Mrs Frogett, and following legal argument in the Crown Court, the charge of wilful neglect by a care worker (originally count 1 in the proceedings below) was stayed as an abuse of process.  

15. The abuse ruling was delivered on 7 July 2025.  Once that had been done, the appellant (then aged 65) immediately pleaded guilty to the charge of perverting the course of justice (count 2); we understand that formally this was the first time she had been arraigned on that charge.  She was subsequently sentenced (then aged 66) on 6 February 2026.  
Sentence
16. The Judge proceeded on the basis that the appellant (and the two care workers) had told deliberate lies over a period of around six months, knowing there was going to be a CQC investigation and possibly coronial proceedings as well, and that, had another member of staff not blown the whistle, the appellant and the two carers would have continued with their lies and this would not have come to light. Although the Judge recorded that there was no suggestion that the appellant had coerced the other two carers into lying, she was a manager at the home and she had suggested that they do so. 

17. In explaining the procedural history, the Judge expressed his view that it had been unsatisfactory that the CQC had proceeded with the prosecution of the appellant for the less serious offence in the magistrates’ court, given the implications that then had for proceedings brought by the CPS in the crown court.  


18. Turning to the sentencing guideline for the offence before him, the Judge was clear that this was a culpability A case, the offending having been sophisticated and planned and the underlying offence having been very serious – it had led to the death of Mrs Froggett, and had amounted to a breach of trust or abuse of position on the part of the appellant. As for harm, although the advocates had agreed this was a category 2 case, the Judge disagreed.  Accepting that this was not a case where suspicion had been cast upon an innocent party as a result of the offence, he nevertheless found that serious distress had been caused to Mrs Froggett’s family, an innocent party in this matter, reasoning:
“I take the view that this was serious distress caused to an innocent party, not by the loss of their reputation but the serious distress that to know that they -- having not cared for their loved one by allowing her fall out unrestrained from a chair -- then set about covering it up. So I take the view it is category 1, serious distress caused to an innocent party. In terms of category 2, there has been some impact on the administration of justice, and there has been delay caused to the course of justice.”

19. The Judge further found that it was an aggravating feature of the appellant’s case that she had advised the other two care-workers to lie and he referred to Mrs Froggett being a vulnerable victim, unable to say what had really happened and what was happening to her. 

20. As for mitigation, the Judge took into account the appellant’s previous good character, her age, and related health conditions, and accepted her expression of remorse.  He noted that she had been a nurse for 40 years and had been struck off as a result of this matter, something she had not sought to contest. He also took into account the delay, which was not her fault.  Having regard to his categorisation of the appellant’s offending, the Judge considered the notional starting point was a sentence of four years, increased to five to take account of the aggravating features he had identified, and then reducing that term to four and a half years in recognition of her personal mitigation.  


21. Turning to credit for plea, acknowledging that the appellant had pleaded guilty at first arraignment, the Judge nevertheless observed that she had not made any submissions on count 2 in the abuse argument and, as such he did not accept that she had entered her guilty plea at the first opportunity to be arraigned in the Crown Court. Accepting, however, that it was still well before the second trial listing, he stated he would apply a discount of 20 per cent discount for plea, resulting in a sentence of 43 months. 
Appeal, submissions; analysis and conclusions
22. The appeal is advanced on the basis that the sentence of four and a half years was manifestly excessive because: (1) the Judge erred in placing the offending in category 1A rather than 2A; (2) the Judge gave insufficient weight to the appellant’s considerable mitigation; and (3) it was wrong to only afford the appellant 20% credit for plea. 

23. In addressing us on the appeal, while objecting to certain aspects of the Judge’s approach to the categorisation of culpability, Mr Bennett properly concedes that no criticism can ultimately be made for the treatment of this as a category A case: while he would contest the description of this as “sophisticated”, he acknowledges that there was a degree of planning, in that there had been an agreement to lie, and the appellant – as a supervising nurse with management responsibilities – had committed a very serious abuse of the trust placed in her position.  


24. Mr Bennett does, however, take issue the treatment of this offending as category 1 harm.  He points out that the distress caused to Mrs Frogatt’s family was caused by her death and the lack of care that lead to her death; although acknowledging that the guideline reference to “loss of reputation” provides an example of the matters that might be taken into account by way of harm and not an exhaustive list, Mr Bennett says that the distress in issue must still arise as the result of the lie, not the underlying offence. 

25. We do not disagree with that analysis: the focus must be on the harm caused by the offence in issue, not for that to which it related.  Moreover, reflecting what will often be the relevant harm caused by an offence of this nature, the guideline provides a number of examples where the perversion of the course of justice results in the innocent party spending time in custody, suffering a loss of reputation, or being the object of suspicion; none of those are apt in the present case.  As Mr Bennett acknowledges, however, that does not mean that innocent parties have not suffered harm as a result of the appellant’s lies.  We accept, as did the Judge, that Mrs Froggett’s family will have suffered additional distress as a result of the attempted cover-up of what happened, and it may also be that Mrs Froggett herself suffered some additional distress at not having the truth told about her fall from the chair.  Specifically, we note that the victim statement from Mrs Froggett’s family provided evidence of the aggravation of distress caused by the lies and the attempted cover-up by the appellant and her colleagues.  Recognising that it can be difficult to extricate the distress caused by the lies from that which would in any event flow from the underlying wrongdoing, we are satisfied that this was the exercise the Judge was nevertheless aware he had to undertake, and it is apparent that he focused on the harm suffered as a result of the family’s knowledge that the appellant and her co-defendants had engaged in a cover-up of their neglect. 

26. In addition, as the Judge also made clear, there was harm caused to the administration of justice.  That, in our judgement, is a very important consideration when assessing harm in a case such as this, which is not just to be measured in the additional work that might have to be undertaken as a result of the false and misleading statements provided, and the consequential delay, but also, we would emphasise, in the undermining of public confidence, in (relevant to this case) both the regulatory process and the coronial investigation of the cause of death.  It is sometimes easy to lose sight of this wider impact on the administration of justice but we consider it relevant in this case that the offence would inevitably have had the effect of undermining public confidence in the process by which a regulator such as the CQC investigates issues that arise in residential environments where care is provided to the most vulnerable (for people who cannot easily speak for themselves) and in the coroner’s ability to investigate and determine the true cause of a death.   


27. Considering all these matters in the round, we do not agree that the Judge erred in principle in approaching this as a category A1 case under the guideline.  We do, however, consider that it was then incumbent on the Judge to take care to ensure there was no double counting in the assessment of where – when then taking account of the aggravating and mitigating features in this case - sentence should fall under the guideline range.  While Mrs Froggett’s vulnerability was clearly a relevant factor when determining the categorisation of this offence under the guideline, we do consider there was an element of double counting for the Judge to then take this into account again when considering the aggravating features of this case.

28. Furthermore, as Mr Bennett argues by his second ground of appeal, we recognise that there was very significant personal mitigation. As we have recorded, the appellant was 66 at the date of sentence and of positive good character prior to this offence. It has been stressed to us that, despite a difficult upbringing, she had had a long (40 year), successful career in nursing up until this incident, but she did not seek to contest her striking off.  That, we accept, was reflective of the extreme remorse that the appellant has felt for her actions and the reports (which we have read) make clear her shame and depression relating to this offence; as well as physical health conditions it is apparent that she isolated herself following this offending, feeling that she deserved only punishment and prison. Having regard to what we have already said regarding the element of double counting that can be seen in the identification of the aggravating features of this case, coupled with the very significant mitigation, we consider that it was manifestly excessive to arrive at a sentence of four and a half years before reduction for plea; indeed, it seems to us that the Judge was right in – as the transcript shows – initially arriving at a sentence of four years in this regard.   

29. The final ground of appeal relates to the 20 per cent afforded for credit for plea, Mr Bennett arguing that the appellant pleaded guilty to the count 2 offence upon her first arraignment on this charge.  That might technically be true but on this point it seems to us that the Judge permissibly found that, given that this count was not the subject of any abuse argument, it had been open to the appellant to seek to be arraigned and enter her plea on count 2 at an earlier stage in the Crown Court proceedings.  In the circumstances, we would not interfere with the decision to apply a 20% reduction for plea. 


30. Having considered each of the grounds of appeal individually, we have also sought to adopt a more holistic approach, standing back to reflect on the sentence passed in the light of all the factors relevant to the seriousness of the offending, and to the aggravating and mitigating features in the appellant’s case.  Accepting the very serious nature of this offending, we cannot avoid the conclusion that a sentence of four and a half years before credit for plea was manifestly excessive given, in particular, the tangible sense of remorse that the appellant obviously feels.  In our judgement the just and proportionate sentence for the appellant’s offending in this truly tragic case was one of four years, reduced by 20 per cent to a final sentence of 38 months.  
31. For the reasons we have provided, we therefore quash the sentence of 43 months and substitute it with a sentence of 38 months.  To that extent, we allow this appeal. 
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